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programmers different rates. 120 However, in addition to the necessity of including all channels
on the relevant tier(s)in an average implicit fee calculation, we believe that requiring cable
operators to base an implicit fee calculation only on unaffiliated programming may
inappropriately result in different maximum leased access rates for systems that are identical but
for their affiliation with certain programmers. We believe that adopting a standard similar to that
adopted with regard to our affiliate transaction rules will resolve this disparity without interfering
with the operator's right to establish different rates for affiliated and unaffiliated programmers. 121

We will therefore modify our rules to require that, in calculating the average implicit fee,
operators must use programming costs for affiliated programming that reflect the prevailing
company prices offered in the marketplace to third parties. If a prevailing company price does
not exist, the programming should be priced at the lower of the programmer's cost or the fair
market value. Because these objective measurements are based on factors outside affiliated
transactions, the requirement to use them as proxies for the actual programming costs does not
conflict with our conclusion in the Rate Order that the Commission is precluded from
establishing rates based on transactions with affiliates. 122

49. Finally, we believe that it is appropriate to eliminate our current programmer
categories for determining maximum rates for leased access programming that is carried on a tier.
In the Rate Order, the Commission stated that the programmer categories were intended to reflect
the different economies faced by the different types of programmers. We now believe, however,
that basing maximum rates on the average value of the channel capacity is a more appropriate
approach to implementing Section 612 than making distinctions based on the different economies
among leased access programmers. For this reason, and also because an average implicit fee
calculation must include all channels on the relevant tier(s), we will abolish the mandatory
distinction between the rate charged to direct sales programmers and "all others."123 Therefore,
all leased access programmers carried on a cable system's tier will be subject to the same
maximum rate, which will be derived using all channels on the relevant tier(s), including channels
devoted to direct sales programming (e.g., home shopping networks and infomercials). As
described below in Section II.B.2.d, cable operators will still be required to calculate different
rates for programming services sold on a per-channel, or a la carte, basis. We will maintain the
distinction between leased access programming carried on a tier and leased access programming
offered as an a la carte service, not because of their "different economies," but because of the

'2°Rate Order, 8 FCC Rcd at 5943 n.1294.

121See Second Report and Order. First Order on Reconsideration, and Further Notice ofProposed Rulemaking
in MM Docket No. 93-215/CS Docket No. 94-28, 11 FCC Rcd 2220, 2277-2278 (1995).

'22Rate Order, 8 FCC Rcd at 5943 n.1294.

123A few commenters argue that maintaining a separate category for direct sales programming would prevent
home shopping networks and infomercial programmers, which can afford higher rates, from dominating leased access
capacity. See Telemiami Comments at 13-14; Telemiami Reply at 22-23; VIPNA Comments at 10-11; VIPNA Reply
at 5; Adelphia, et al. Comments at 18.
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practical differences involved in implementing a maximum leased access rate for a la carte
serVIces.

d. Maximum Rate for Full-Time Leased Access Programming Carried
as an A La Carte Service

50. Despite our conclusion that the average implicit fee formula is the appropriate
method for setting maximum reasonable rates for leased access programming carried on a tier,
we conclude that the highest implicit fee formula remains the best approach for setting maximum
reasonable rates for leased access programming offered to subscribers as an a la carte service.
Because the subscriber revenue for an a la carte service is known, an a la carte programmer can
readily determine how much it is implicitly paying the operator for carriage. If an unaffiliated
a la carte programmer is implicitly paying more than the maximum leased access rate for
carriage, the a la carte programmer could obtain a larger share of the subscriber revenue simply
by demanding a lease. This potential disruption to operators' negotiated relationships with
unaffiliated a la carte programmers could adversely impact the operation, financial condition, and
market development of cable systems. 124 The highest implicit fee for a la carte services protects
operators from this potential adverse effect because, unlike the average implicit fee, it represents
the maximum amount that any a la carte programmer is implicitly paying for carriage. The
average implicit fee does not pose such a risk for tiered services because the actual subscriber
revenue for individual channels is not known. Even if the actual subscriber revenue for a
particular tiered service could be determined, a non-leased access programmer implicitly paying
more than the average implicit fee would have little reason to switch to leased access because
subscriber revenue is not passed through to leased access programmers that are carried on a tier.
Non-leased access programmers that are carried on a tier are unlikely to switch from an
arrangement where they receive a license fee to an arrangement where they pay the cable operator
but receive no subscriber revenue.

51. In addition, because in the a la carte context we are able to determine the actual
subscriber revenue derived from particular programming services, we do not need to use the
average implicit fee formula. Moreover, there can be no "double recovery" in the a la carte
context because any subscriber revenues for a leased access channel carried as an a la carte
service are readily ascertainable and can be passed through to the leased access programmer. 12S

In order to protect against any over recovery, we will modify our rules to clarify that any
subscriber revenue from an a la carte leased access service must be passed through to the leased
access programmer. As with the average implicit fee, we will require operators to include
affiliated a la carte services in their highest implicit fee calculation using the rules described

124See Communications Act § 612(c)(l), 47 U.S.C. § 532(c)(I).

125See NCTA Comments at 23 n.61 (there is no issue of double recovery with respect to the highest implicit fee
formula for a la carte services); Cox Comments at 5 (operators do not retain the subscriber revenues for leased access
channels carried on an a la carte basis).
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above for determining programming costs for affiliated programming. 126 As discussed below in
Section III.A.2, we will also make one modification regarding the calculation of the highest
implicit fee for a la carte programming services.

e. Proposals for a Flat Rate

52. We received a broad range of proposals from commenters suggesting that the
maximum leased access rate should be a flat rate. Based on its cost of service, Continental
suggests a maximum monthly flat rate per subscriber of $0.87 to $0.89. 127 Adelphia, et a1.
propose a minimum $1.00 monthly per subscriber rate for channel capacity on sman systems to
account for their higher air time costs relative to larger systems. 128 Paradise claims that a per
subscriber monthly rate of $0.30 would be a reasonable maximum rate that would avoid complex
accounting disputes and costly arbitration and litigation. 129 By contrast, we received several
proposals for a lower monthly per subscriber flat rate from ValueVision ($0.10), Telemiami
($0.01 to $0.05), Blab TV ($0.04 to $0.08), CBA ($0.03) and Broadcasting Systems ($0.0025 to
$0.03, depending on channel location). 130

'3. The attractiveness of a flat rate is its simplicity. After carefully considering each
proplsal for a flat rate, however, it is clear that the fundamental limitation with a flat rate
approach is selecting a maximum rate that is appropriate for all cable systems. None of the
commenters provided sufficient empirical evidence demonstrating how their proposed flat rate
would promote the statutory objectives of diversity and competition, while also guarding against
an adverse effect on cable systems' operation, financial condition, and market development. l3

]

We therefore decline to adopt a flat rate approach.

126See Section II.B.2.c. (The inclusion of affiliated programming will prevent the occurrence of different
maximum rates for essentially identical cable systems.).

127See Continental Comments at 23; Continental Reply at 4.

I18See Adelphia, et al. Comments at 19.

129See Paradise Reply at 1-2.

IlOSee ValueVision Reply at 25-26; Telemiami Comments at 19-20; Blab TV Comments at 6-7; Blab TV Reply
at 8; CBA Comments at 3; Broadcasting Systems Comments at 2. Several of these commenters argue that a higher
rate should only be allowed if a cable operator can demonstrate that the maximum rate would not cover its costs.
See ValueVision Reply at 26; Telemiami Comments at 19-20; Blab TV Comments at 6-7, Blab TV Reply at 8-9.

IlISeveral commenters argue that leased access programmers provided no bases to support their proposed flat
rates. See. e.g., NCTA Reply at 10-11; TCI Reply at 7; SCBA Reply at 3; Time Warner Reply at 12.
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54. In the Further Notice, we asked whether operators should be required to implement
the proposed cost/market rate formula immediately or whether a transition period would be
appropriate. '32 At that time, we noted that when non-leased access programming is placed on a
channel designated for leased access, the operator and the programmer generally assume the risk
that the programming may have to be displaced for a leased access programmer. We were
concerned, however, that the Commission's immediate adoption of an entirely new formula might
unduly penalize operators and programmers for decisions to use designated channels for non
leased access programming, when those decisions had been based (m conditions created by the
Commission's rules. We also wished to avoid any abrupt and unnecessary disruption to
subscribers due to changes in programming line-ups.

55. In the Further Notice, we tentatively concluded that the appropriateness of a
transition period should depend on whether a cable system had any unused channel capacity (i.e.,
dark channels). 133 We tentatively concluded that a transition period would not be appropriate for:
(a) programmers already leasing channel capacity on a cable system and (b) programmers seeking
leased access on a cable system with unused channel capacity. On the other hand, if the operator
would be forced to bump existing programming to accommodate a leased access request, we
sought comment on whether transition relief might be appropriate. We asked commenters to
explain how any proposed transition period would be consistent with the Commission's obligation
to establish maximum reasonable rates for leased access.

(2) Discussion

56.
including:

We received numerous proposals regarding an appropriate transition mechanism,
no transition period;134 a multi-year transition period; 13~ a transition period that

J32Further Notice at paras. 98-99.

mId.

134See Adirondack Comments at 4; AsiavisionComments at 2; Beach TV Comments at 2; CBA Comments at
10; CME, et al. Comments at 30; Game Show Network Comments at 15-18; Game Show Network Reply at 19-20;
RK Production Comments at 11; Erwin Scala Comments at 3; Sherjan Comments at 3; Telemiami Comments at 15;
ValueVision Comments at 16-22; ValueVision Reply at 26-28; VIPNA Comments at 13-14; VIPNA Reply at 7;
WBGN-TV Comments at 2-3.

13SSee, e.g., Visual Media Comments at 8 and Disney Reply at 6-7 (three-year transition); Daniels, et al. Reply
at 13 (four-year transition); E!, et al. Comments at 7, Buckeye Comments at 9-10, and Lifetime Reply at 7 (five-year
transition); E!, et al. Reply at 6-7 (three to five year transition); Discovery Comments at 13-14 (five-year transition
if leased access programming duplicates programming already on the system); Outdoor Life, et al. Reply at 8-15 (six
year transition); Faith & Values Reply at 8, Liberty Sports Comments at 6-7, Liberty Sports Reply at 6-7,
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coincides with the expansion of channel capacity;136 a transition period that permits the cable
operator to continue to charge the highest implicit fee if existing programming is bumped; 137 and
a transition period that prohibits bumping except upon expiration of the incumbent non~leased

access programmers' contracts. 138

57. After careful consideration of the above proposals, we have decided not to adopt
a transition mechanism. In the Rate Order, the Commission clearly stated that lithe rules we
.adopt should be understood as a starting point that will need refinement both through the
rulemaking process and as we address issues on a case-by-case basis." l39 Thus, we agree with
cornmenters that argue that cable operators and non-leased access programmers have had ample
notice that the rate formula was subject to change. 140 Both operators and programmers alike
understand that a reduction in the maximum rate could increase the demand for leased access,
thereby increasing the possibility that bumping might occur,I41

58. We believe that operators and programmers that negotiate to place non-leased
access programming on a channel designated for leased access assume the risk that the
programming might have to be bumped for a leased access programmer. Section 612 explicitly
provides that operators may no longer use unused leased access capacity once a written agreement
is obtained by a leased access programmer. 142 We do not believe that an operator's contractual

International Channel Comments at 5, SCBA Comments at 24-26, and Tele-MediaComments at 12-15 (multi-year
transition).

136See NCTA Comments at 28; ESPN Comments at 7; A&E, et a1. Comments at 15, 58-59; Lifetime Reply at
6; Outdoor Life, et al. Comments at 38; Rainbow Comments at 11~13; Travel Channel Comments at 16-19; Viacom
Comments at 9-10.

137See Adelphia, et al. Comments at 21; Travel Channel Comments at 18-19; Viacom Reply at 5.

IlISee Continental Comments at 29-31 (an average of four years before its carriage contracts expire); U S West
Comments at 11-13, Encore Comments at 7, MPAA Comments at 7, and Travel Channel Comments at 19-21 (multi
year transition based, in part, on length of programming licensing commitments); Intermedia/Armstrong Comments
at 2 J (existing leased access contracts should not be revised to account for a new rate method).

139Rate Order, 8 FCC Rcd at 5936. In addition, the strong possibility that the Commission ridght change its
maximum rate formula was clearly suggested in the Further Notice, which was released on March 29, 1996.

14°See Telemiami Comments at 15; VIPNA Comments at 13; Sherjan Comments at 3; ValueVision Comments
at 16~17; Game Show Network Comments at 16-17.

t4lSee. e.g., NCTA Comments at 2; TCI Comments at i; ESPN Comments'at 3; Time Warner Comments at 3;
Travel Channel Comments at 6; Outdoor Life, et a1. Comments at 2; C-SPAN Reply at 4-5; Discovery Comments
at ii.

142Communications Act § 612(b)(4), 47 U.S.c. § 532(b)(4).
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obligations with non-leased access programmers excuse it from its statutory obligation to
accommodate leased access programmers. 143

C. Part-Time Leased Access Programming and Maximum Part-Time Rates

1. Background

59. Under the Commission's rules, cable operators are required to accommodate part-
time leased access requests, but need not accommodate requests of less than one half hour. 144

With respect to rates for part-time leased access programming, the Commission's rules permit
cable operators to charge different time-of-day rates, provided that: (a) the total of the rates for
a day's schedule (i.e., a 24-hour block) does not exceed the maximu,m rate for one day of a full
time leased access channel prorated evenly from the monthly rate; (b) the overall pattern of time
of-day rates is otherwise reasonable; and (c) the time-of-day rates are not intended to
unreasonably limit leased access use. 145 We stated in the Reconsideration Order that this
approach recognizes that different time slots have different values. In addition, time-of-day
pricing furthers the statutory goal of promoting diverse programming sources because
programmers that could not afford rates based on uniform pro rata pricing may be able to afford
lower non-prime time rates. 146 Making non-prime time slots less expensive, and therefore more
attractive, to programmers may also help promote the maximum use of part-time leased access
channels.

60. The Further Notice sought comment on a cable operator's obligation to
accommodate a part-time leased access programmer by opening a new channel for leased access
use, and on the calculation of maximum rates for part-time use. On the issue of accommodation,
the Further Notice sought comment on whether there is any compelling reason to depart from the
rule set forth in TV-24 Sarasota, Inc. v. Comcast l47 that a cable operator is not required to open
an additional channel for part-time leased access use if the operator can reasonably accommodate

I43Several commenters asked the Commission to clarify that compliance with the leased access requirements does
not entitle cable operators to abrogate existing programming contracts. See ESPN Comments at 8; Discovery
Comments at 14; E!, et aI. Comments at 6-7; MPAA Comments at 7; Lifetime Comments at 4; Lifetime Reply at
6; Viacom Comments at 6-7; Viacom Reply at 4. We decline to address this issue because it exceeds the scope of
this proceeding.

144Reconsideration Order at para. 47. Two petitions for reconsideration were filed with regard to this rule; these
petitions are addressed in Section III.C.

145ld. at para. 44. In order to ensure that operators' part-time rates do not exceed the maximum rate, operators
are required to establish a schedule of rates, or a rate card, for different times of the day.

I46Id.

147TV_24 Sarasota, Inc. v. Comcast, to FCC Rcd 3512,3518 (Cable Servo Bur., December 27, 1994).
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the leased access request by providing comparable time slots on an eXIstmg leased access
, channel. 148 We tentatively concluded that where an operator cannot reasonably accommodate a

request with an existing leased access channel, it should only be required to open an additional
leased access channel if the programmer guarantees a minimum time increment of eight hours
within a 24-hour period. 149 We also tentatively concluded that this rule should apply even when
a dark channel (i.e., activated but without programming) is available. 150

61. In addition, the Further Notice requested comment on whether time-of-day
proration would be appropriate under our proposed cost/market rate formula, and if so, whether
the restriction that the sum of the part-time rates for a 24-hour time period total no more than
the maximum daily rate would also be appropriate. 151 We also sought comment on whether an
entirely different method of calculating the maximum reasonable rate for part-time use would be
more appropriate under the cost/market rate formula. 152

2. Discussion

a. Accommodation ofRequests for Part-Time Leased Access

62. As an initial matter, we affirm our current rule requiring cable operators to lease
time in half-hour increments. We recognize that part-time leasing is not expressly required by
the statute, that it may impose additional administrative and other costs on cable operators, and
that it may pose the risk of capacity being under-used. As noted above, if cable operators are
not adequately compensated for their capacity, it may constitute a violation of Section 612. 153

We also recognize, however, that the statute does not restrict leased access to full-time
programming and that part-time programming currently represents a significant share of the leased
access marketplace, thereby providing much of the competition and diversity of programming
sources that Section 612 was intended to promote. 154 Therefore, rather than permit cable
operators to exclude part-time leased access programming, we will permit cable operators to set
reasonable limits on when and how part-time programming must be accommodated, as set forth
below.

148Further Notice at para. 124.

'~Old at para. 125.

'~IId at para. 102.

IHSee Communications Act § 612(c)(1), 47 U.S.C. § 532(c)(l).

IS4See Lorilei Comments at 13.
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63. First, we affirm the holding in TV-24 Sarasota that a cable operator is not required
to open an additional leased access channel if a programmer's request can be accommodated in
a comparable time slot on an existing leased access channel. 155 We believe that the comparability
of time slots can be determined by a number of objective factors, such as day of the week, time
ofday, and audience share. 156 We also adopt our tentative conclusion that a cable operator should
not be required to make even a dark channel available for leased access, so long as the
programmer's request can be accommodated in a comparable time slot on a programmed
channel. 157

64. In addition, we will extend TV-24 Sarasota to permit a cable operator to
accommodate a part-time leased access request by offering the programmer a comparable time
slot on a channel otherwise carrying non-leased access programming. 158 We believe that the
above measures based on TV-24 Sarasota will promote the statutory objectives of competition
and diversity by providing part-time programmers with a reasonable opportunity to obtain
carriage, while protecting the operator, subscribers and existing programming services from
unnecessary disruption. As we stated in the Further Notice, to require operators to disrupt
existing programming when adequate and comparable capacity is available on an existing channel
would be incompatible with the statutory objective to promote diversity in a manner consistent
with the growth and development of cable systems. 159

65. Furthermore, we conclude that cable operators should not be required to open an
additional channel for use by part-time leased access programmers until existing part-time leased
access channels are substantially filled with leased access programming. For these purposes, we
will consider a channel to be "substantially filled" with leased access programming if leased
access programming occupies 75% or more of its programming day. In other words, cable
operators do not have to open a second channel for part-time use until the first part-time channel
has at least 18 hours of programming every day. Likewise, a third channel for part-time use does

ISSSeveral commenters support the rule set forth in TV-24 SarasWa. See Cox Comments at 25; Comcast
Comments at 21; Adelphia, et al. Comments at 25; MultimediafSusquehannaComments at 7; Viacom Comments at
13; Lifetime Comments at 11-12; Prime Radiant Comments at 9; E!, et aI. Reply at 6.

1S6But see RK Production Comments at 12 ("there are no 'comparable' time periods").

157See Cox Comments at 26; Comcast Comments at 22.

IS8See RK Production Comments at 12-13 (it is not necessary to dislocate a full-time programmer in order to
accommodate a part-time leased access request); Visual Media Comments at 9 (same as RK Production); Car TV
Comments at 2 (placement on a well-established channel is preferable to placement on a newly-opened channel that
is mostly dark).

IS9Further Notice at para. 124 (citing TV-24 Sarasota, 10 FCC Red at 3518). See Faith & Values Comments
at 7 (the phrase "adequate and comparable capacity" should be broadly construed to minimize disruption to existing
programming).
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not have to be made available until the second channel has at least 18 hours of programming
every day, and so on.

66. Consistent with our tentative conclusion in the Further Notice, we will provide an
exception to this rule and require operators to open an additional channel for part-time leased
access use if a programmer (or collective) agrees to provide programming for a minimum of eight
contiguous hours every day for at least one year. 160 The programmer may select any eight-hour
time period during the day, but the same eight hours must be used every day.161 Therefore, even
if an operator has an existing part-time leased access channel that is not substantially filled with
leased access programming, the operator must open an additional part-time leased access channel
if it cannot otherwise accommodate a programmer's request for a year-long eight-hour daily time
slot. Once an operator has opened a vacant channel to accommodate such a request, our other
leased access rules apply. If, however, the operator has accommodated such a request on a
channel already carrying an existing full-time non-leased access programmer, the operator does
not have to accommodate other part-time requests of less than eight hours on that channel until
all other existing part-time leased access channels are substantially filled with leased access
programming.

67. By its nature, part-time programming poses a risk that channel capacity will not
be fully used, and the cable operator may therefore be undercompensated if it is only paid for the
time programmed. We do not believe that we could assure that the operation, financial condition,
or market development ofcable systems would not be adversely affected were we to require cable
operators to open additional channels for part-time programming without the limitations set forth
above. 162 The possibility of adverse effect would be especially likely if several full-time
programming services highly valued by subscribers were frequently disrupted by intermittent part-

I60See Further Notice at para. 124. See also Cox Comments at 24-26 (eight-hour minimum for at least a one-year
period should be required before an additional leased access channel must be opened); Comcast Comments at 20-22
(same as Cox); Daniels, et al. Comments at 22 (minimum lease term of one year should be required);
Multimedia/Susquehanna Comments at 7 (minimum time commitment should be for at least eight hours a day);
Adephia, et al. Comments at 25 (daily minimum time requirement should be for a certain number of days of the
week and for a minimum number of weeks or months); Time Warner Reply at 20 (an eight-hour requirement for
only one day a week would be unacceptable). But see Daniels, et al. Comments at 22 (minimum time commitment
should be 12 hours a day); Access TV Comments at 8 (daily minimum should be 12 hours); TCI Comments at 34
(a daily minimum must be no lower than 18 hours); Adelphia, et al. Reply at 14 (minimum time requirement should
also apply to the opening of the first part-time leased access channel); Visual Media Comments at 9 (eight-hour
requirement should not be for every day).

161 But see Daniels, et al. Comments at 22 (minimum time commitment·should be between II :00 am and 11 :00
pm); Cox Comments at 25 (eight-hour time span should include prime time); Comcast Comments at 21 (same as
Cox).

162See Communications Act § 612(c)(l), 47 U.S.C. § 532(c)(l).
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time leased access use. 163 We believe that an exception for a year-long eight-hour daily time slot
is reasonable because the length and regularity of the required time commitment does not pose
similar risks. '64 As we stated in the Further Notice, "there may be circumstances in which
substantially greater harm to subscribers, the operator, and the non-leased access programmer may
result if the leased access request is accommodated than would result for the leased access
programmer if the leased access request is not accommodated. ,,165 If and when digital technology
causes a dramatic increase in cable systems' available capacity, we may revisit the above
conclusions.

68. Part-time programmers are permitted to seek access on a collective basis. If part-
time programmers request an entire channel on a collective basis, the operator must provide the
channel regardless of any unused capacity on part-time leased access channels because we would
not consider that a request for part-time programming. Similarly, part-time programmers that
individually cannot meet the year-long eight-hour daily time commitment may demand access as
a group in order to satisfy the requirement. 166 Allowing collective requests will not impose any
further burden on cable operators since the same request could have been made by an individual
programmer.

69. To summarize, we will modify our rules regarding part-time leased access
programming as follows. Cable operators may accommodate part-time leased access requests by

I63See, e.g., C-SPAN Comments at 9 (describing how their networks have been "swiss cheesed" by part-time
leased access programming); NCTA Reply at 21-22. A number of commenters argue that a full-time non-leased
access programmer should never be displaced for part-time leased access usage. See Eternal Word Comments at 12
13; A&E, et al. Comments at 60; Outdoor Life, et al. Comments at 30-33; TCI Comments at 33-34; Encore Reply
at 10; International Channel Reply at 8; Liberty Sports Reply at 7; A&E, et al. Reply at II; NCTA Reply at 21-22;
See a/so Faith & Values Comments at 7 (part-time leased access programmers should be required to lease a full-time
channel if their requests would bump existing programmers). But see VIPNA Comments at 14 (until the set-aside
is filled, operators should be required to open any channel designated for leased access); Lorilei Comments at 14
(when a part-time request cannot be accommodated within one hour of the time requested, the operator should be
required to open a new leased access channel if the request is for at least a 13-week period).

I64Access TV argues that the Commission should restrictthe amount of repetitive programming that leased access
programmers can provide during the minimum time required for opening an additional channel. Access TV
Comments at 8. TCI argues that the Commission should generally require that leased access programming not be
repeated more than twice in one week, and that each month at least 50% of the total programming offered must ,be
non-repetitive. TCI Comments at 34-35. See a/so U S West Reply at 12 (supporting proposals of Access TV and
TCI). We decline to restrict the amount of repetitive leased access programming. We agree with VIPNA that leased
access programmers have an incentive to provide non-repetitive programming in order to maximize its appeal to
subscribers. See VIPNA Reply at 4-5. In addition, we believe that there are potential leased access programmers
(e.g., tourist channels) for which a certain amount of repetition is an important element of their service.

J6SFurther Notice at para. 124.

Ib6We believe at this time, however, that it would be unduly burdensome to require cable operators to maintain
records identifying which programmers are denied access so that part-time programmers can more easily organize
a collective demand for access. But see Visual Media Comments at 9 (proposing such a recordkeeping rule).

35



Federal Communications Commission FCC 97-27

providing comparable time slots on non-leased access channels or on channels already being used
for leased access on a part-time basis. Cable operators will not be required to make an additional
channel available for part-time leased access use until all other part-time leased access channels
have at least 18 hours of leased access programming every day. So long as an operator has at
least one channel designated for part-time leased access use that is not substantially filled by part
time programmers, the operator will not be required to open another part-time channel even if
comparable time slots are no longer available on the part-time channel that is only partially
programmed. However, if a leased access programmer (or collective) agrees, at a minimum, to
provide programming during the same eight-hour time slot every day for at least one year, an
operator will be required to accommodate the request even if an existing part-time leased access
channel is not substantially filled with leased access programming. We believe that this approach
achieves the statutory objectives of competition and diversity of programming sources, while
doing so in a manner consistent with the growth and development of cable systems. 167

b. Maximum Part-Time Rates

70. Because we are not adopting the proposed cost/market rate formula, and because
the formulas for tiered and a la carte full-time services that we are adopting are similar in kind
to the existing approach for setting the maximum full-time leased access rate, we affirm our
decision to require that cable operators prorate their maximum full-time rate when determining
their maximum permitted part-time rate, and to allow operators to adjust part-time rates according
to time-of-day pricing. A~ we st~ted in the Reconsideration Order, we believe that this approach
accounts for marketplace realities by recognizing that different time slots have different value,
furthers the statutory goal of promoting a diversity of programming sources, and promotes the
full use of leased access channels by making non-prime time slots less expensive than prime-time
slots, and therefore more attractive, to programmers. We will permit cable operators to recover
any additional technical costs that are attributable to part-time leased access programming in
accordance with the rules we adopt in Section ILK. below.

71. Various commenters argue that the Commission should also allow cable operators
to impose a surcharge for part-time leased access use. 168 Specifically, some commenters argue
that a surcharge would account for the likelihood of programming "gaps" and unused time on the
channel, or, to the extent the operator continues to use the remainder of the channel, the damage

167See Communications Act § 612(a)(I), 47 U.S.C. § 532(a)(I).

16'See, e.g., TCI Comments at 32; Interrnedia/Arrnstrong Reply at 14; U S West Comments at 10; Continental
Comments at 29; Encore Comments at 8; Faith & Values Comments at 7; Liberty Sports Comments at 7. See also
Penn. Cable Network Comments at 6 ("fragmentary use of a channel -- no' matter how small -- severely discounts
the value of the channel for optimum usage"); Daniels, et al. Comments at 2 I and Time Warner Reply at 19 (the
costs of dealing with many part-time programmers exceed those associated with one 24-hour programmer). But see
WBGN-TV Comments at 3 (part-time rates should not be more than 15% higher than the adjusted full-time rate);
CME, et aI. Comments at 27 (part-time rates for a 24-hour period should not exceed the maximum reasonable rate).
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to its full-time programming ofbeing "swiss cheesed" by part-time programming. 169 Comrnenters
also argue that our current rules do not account for the full impact of part-time progriunming on
the value of the remaining channel time available to the operator. l70 Finally, some commenters
submit that when cable operators are required to accommodate part-time leased access requests,
the value of the remaining channel time decreases because: (a) a majority of cable programmers
seek only full-time carriage on cable systems and have no interest in sharing channel space, (b)
preemption of current programming results in subscriber confusion, and (c) leased access
programming that is incompatible with existing programming can result in the loss of.
subscribers. 111

72. We do not believe that application of a surcharge for part-time programming is
appropriate. First, we believe that the current record contains imufficient evidence to support any
particular surcharge. For example, TCI proposes that the Commission apply a 10% surchatge
on part-time programmers for every hour in a day that is not programmed (e.g., if only one hour
a day is programmed, the surcharge would be 230%).172 TCI does not, however, indicate how
it arrived at its 10% figure, and, more importantly, TCl's proposal would allow operators to
recover more than the maximum rate for a full-time channel when a channel has more than 10
hours and less than 24 hours of programming per day. For example, because the surcharge for
14 hours of programming per day would be 100% (10% surcharge for each of the lOnon
programmed hours on the channel), an operator could charge the equivalent of 28 hours a day
for the channel.

73. In addition, we believe that with time-of-day pricing and the conditions we have
placed on the amount ofpart-time programming that must be accommodated, the financial impact
of part-time programming on cable operators should be minimal, making any surcharge
unnecessary to adequately compensate cable operators as required by Section 612. Accori:ling to
our rules, operators will not be required to open additional channels for part-time leased access

169See Cox Comments at 22, 24 ("Part-time programmers' demands for distinct time slots almost invariably reSult
in some 'gaps' in the programming day, time for which the cable operator receives no cOJ;Dpensation."); Comcast
Comments at 15-16 (it is axiomatic that businesses that are concerned about '(vacancies"and unused inventory -- such
as hotels and car rental agencies -- will charge higher rates for shorter leases). See also C-SPAN, Comments at 9
(describing how its prime time programming has been "swiss cheesed" by leased access; on one system, two hours
of its prime time programming were preempted for a real estate agency's "showcase of homes" program, and on
another system its programming was bumped for a variety of commercial programming, including a local home
shopping service).

1?OSee TCI Comments at 30-32 (arguing that the current formula does not compensate operators for the value
of the time used, or the costs incurred when existing programming is displaced by sporadic and potentially
inconsistent or offensive programming); IntermediaiArmstrong Reply at 13 (same). See also NCTA Comments at
32 (part-time leased access rates must adequately compensate operators for the loss of their ability to program a filll·
time channel).

I1ISee TCI Comments at 31; IntermediaiArmstrong Reply at 13.

172TCI Comments at 32. See a/so IntermediaiArmstrong Reply at 14 (support~ng TCI's proposal).
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use (unless the request is for a year-long eight-hour daily time slot that the operator cannot
otherwise accommodate)untit,all other part-time leased access channels are substantially filled
with leased access programming. Thus, potential disruption to full-time programming and the
problem of unused channel capacity will be limited. Time~of day pricing sho~ld also encourage
the full, use of part-time leased access channels and thus limit unused capacity.

74. We reject several other proposals made bycommenters., First, we reject
Continental's proposal that the first part-time programmer must pay for the full value of the
channel, with its ratable share decreasing as more part-time programmers are added. 173 In
addition to virtually ensuring that the rate to the first part-time programmer would be so
prohibitive that none ever appears, we believe that Continental overstates the impact on the value
of the, channel when the first part-time programmer obtains carriage.

75. We also reject the suggestion of several commenters that part-time prograInmers
should pay for any dark portion of a leased accesschartneI that is ~vailable for ,part-time
programming ~er part-time channel capacity has been leased. 174 Such a requirement could
significantly discourage ·the use of leased access by part-time programmers. 17S In addition, as
descri~d below, we will,permit the resale of leased access capacity, which may result in channels
be~gmore fully leased. 176 Resale will relieve operators of the cost and administrative burden

. of dealing with part-time programmers on such channels, while potentially assisting part-time
;!

. programmers in obtaining carriage. '

76. Finally, we disagree with those commenter,s that propose that part-time leased
access rates should be deregulated due to the existence of, or similarity to, commercial
a,dyertislng. In Commercial advertisers on cable systems are able to obtain carriage only at the
~erance of the, paQIe operator; leased access, by contrast, is designed to afford carriage to those
,p.t~grammers tJmt the;cable operator, for whatever reason, may choose not to carry on its

> >

I73Contm~nta( <;omments at 29. See also US West Comments at 10.

, '74SeeL,lberty Sports Comments at 7; Faith & Values Comments at 7; EQ,Core Comments at 8.

175See:~~~.>, Buc~eyeComments atJ2 ("(M]uch ofthe successful leasedaccessuSage on our system involves part
time lessees rather than entities programming a full channel. . .. Thus far, we have been able to schedule such part
time use so as to satisfy programmers' desire to reach certain audiences while making efficient use of limited channel
capacity.").

176See Section 11.0.

177SeeContinentalCo~ments at 27 (arguing that cable operators have no undue market power over advertising
rates in markets where they face competition from local television broadcast stations and other video service
providers); IntermedialArmstrong Reply at 14 (same). > See also Comcast Comments at 16~ 17; Access TV Comments
at 6-7.
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system. l78
Deregul~tion of part-time leased access rates would afford part-time programmers no

protection at all against unreasonable rates, and we therefore decline to adopt the proposal.

D. Resale of Leased Access Time

1. Background

77, In the Further Notice, we asked whether persons unaffiliated with the operator
should be allowed to lease programming time from'the operator ~d then sell it for a profit to
other unaffiliated persons.179 We sought comment on whether this type o{ t:esaleservice would

'.' .• 1

benefit programmers by reducing transaction costs or by offering alternative ways for
programmers to package their services. 180 We expressed concern, however, that enabling resellers
to charge unregulated rates for leased access time may conflict with the CommiS$iop' s statUtory
mandate to establish maximum leased access rates. 181 We also asked whether a,nexception should
apply for not-for-profit leased access programmers, ifthe Commission were~o prohibi~.the resale
df leased access time. 182 .

2. Discussion

78. Consistent with our authority to establish reasonable terms and conditions for
leased access use,183 we fmd that it would be unreasonable for an operator to prohibit a leased
access programnler from reselling leased access capacity to other pe~SQ~ Ull;8fflliated with the
operator. 184 We note, as an, initial matter, that resale is not a foreign concept in the cable
industry. The record indicates that companies such as Access l;V already make a Business out
of reselling remnant time on cable systems. 18S

,.

17ISee Section II.A.

'19Further Notice at para. 141.

112/d

•13Cornmunicatil;ms A.ct § 612(b)(4)(A)(ii), 47 U.S.C. § 532(b)(4)(A)(ii).

1.41n the leased ,access context, we assume that what we call "resale" wHl in fact more closely resemble an
arrangement between a I~sseeand asubles~ee-than an aetual'''sale" ofchannefcapilcity becl!.u~the entity leasing
'access from acable operator does not actually "own"the channel capacity. We alsoreiterateouptatement in the
Further Notice that the sale of traditional advertising time by leased access programmers does not qualify as resale
of leased access time. See Further Notice at para. 141.

IISAccess TV Comments at 1-3.
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79. We conclude that resale of leased access capacity to persons unaffiliated with the
operator should be permitted, subject to certain contractual conditions described below that a
cable operator may reasonably impose, because we believe that resale can provide substantial
benefits to leased access programmers without an adverse impact on cable operators. l86 In
particular, we believe that Small and part-time programmers could benefit from resale. 187 For
instance, a reseller could bring together various part-time programmers to form a programming
package for an entire channel. 188 This service would not only relieve operators of much of the
cost and burden of dealing with a large number of small programmers,l89 but would be more
efficient, since a reseller's business would be devoted to this goal while cable operators typically
devote little or no staff to promoting leased access. l90 We believe that resale may prove to be
a crucial mechanism by which part-time programmers are able to obtain carriage.191

80. We are not persuaded that resale poses the dangers raised by some commenters.
First, we disagree with those commenters that argue that resellers will charge excessive rates, 192

or that the Commission would be violating its obligations under Section 612 if leased access
programmers are permitted to purchase time from a reseller at higher rates than the maximum
rate established by the Commission. 193 Unlike a cable operator that may use unused leased access
capacity for its own programming, a reseller unaffiliated with a cable operator does not have the

116See ValueVision Reply at 31-33; Telemiami Comments at 24; Telemiami Reply at 25-26.

•17See, e.g., Blab TV Comments at 13-14; ValueVision Reply at 31-33; Telemiami Comments at 24; Telemiami
Reply at 25-26.

IUSee ValueVision Reply at 32-33.

119See Telemiami Reply at 26; Prime Radiant Comments at 9.

I~elemiami Comments at 24.

I'llSee, e.g., ValueVision Reply at 31-33 (arguing that resale may be the only financially feasible means by which
small unaffiliated programmers can acquire small increments of time). But see Faith & Values Comments at 7
(resale is unnecessary since operators are required to provide leased access ia minimal time increments); Encore
Comments at 8 n.3 (the requirement to lease access in minimal time increments obviates any ~eed for resale).

1925ee NCTA Comments at 33 (resale would "force operators to give away channel capacity to middlemen, who
can then tum around and profit OIl the use of that capacity"); Daniels, et at Comments at 24 ("[r]esale will only
invite profiteering by unnecessary middle men which will certainly increase leased access rates"); TCI Comments
at 38 (resale "will not promote diverse programming sources, but will promote profit taking by leased access users
at the expense of the cable operator"); Visual Media Comments at 10 (resale would encourage speculative
profiteering). But see Access TV Comments at 8-10 (resale of subsidized' leased access capacity at below-market
rates would unfairly disadvantage resellers of non-leased access capacity).

193See NCTAComments at 33; Time Warner Reply at 17; Comcast Comments at 22-23; Cox Comments at 30-31;
Adelphia, et al. Comments at 27-28; Adelphia, et al. Reply at 19.
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incentive or ability to discourage leased access by charging unaffordable rates. 194 Because a
reseller needs to attract leased access users, we believe that a payment exceeding our maximum
rate will reflect the reasonable value added by the reseller. J9S

81. Second, we do not agree that resale would prevent cable operators from exercising
their discretion under Section 612(c)(2) to consider "content to the minimum extent necessary to
establish a reasonable price" for leased access. l96 NCTA and TCI argue that allowing resale
would ensure that operators would not enter into contracts for rates lower than the maximum .
permitted by the Commission's rules. 197 For instance, NCTA contends that an operator "would
be loathe to enter into an agreement with a non-profit organization for less than the maximum
rate if that organization were able to then sell its rights to the channel to the highest bidder."198
To avoid discouraging cable operators from providing carriage to not-for-profit entities and others
at reduced rates, we find that it would be a reasonable term or condition of carriage for a cable
operator to provide that if the lessee resells its capacity, the lessee must start paying the operator
at a rate which may be up to and including the maximum permissible rate. 199

1945ee ValueVision Reply at 32 n.99 (reseUers unaffiliated with cable operators would ha'lC littleilleentive to
reseU capacity at unaffordable rates). See a/so Asiavisi()n Comments at 2 (resellers should be allowed tol charge
market rates).

195But see Comcast Comments at 22-23 (resale at rates above the maximum would eliminate the benefits intended
for leased access programmers and would improperly subsidize reseUers); Cox Comments at 30 (same as Comeal);
Tele-MediaofDelawareComments at IS (unregulated resale rates would defeat the purpose ofa rate formula); C~,
et aI. Comments at 28-29 (by reselling limited leased access capacity at unregulated rates, resellers would be able
to circumvent maximum leased access rates in violation of the Commission's mandate); Time Warner Reply at ·18
(since the reseller's mark-up would be unregulated, the availability of leased accesscapacity at regulated rates would
be unnecessarilydecreased); Lorilei Comments at 16 (allowing a few resellers to control leased accesscapacitywould
block fair access for leased access programmers); U S West Comments at 13 (resale would "encourage brokering
of prime leased access space and result in less choice for smaller programmers").

196Communications Act § 612(c)(2), 47 U.S.C. § 532(c)(2). But see TCI Comments at 38; NCTA Comments
at 33; Daniels, et al. Comments at 24; Time Warner Reply at 18.

'9'NCTA Comments at 33; TCI Comments at 38.

'~CTA Comments at 33.

199As mentioned above, we asked in the Further Notice whether not-for-profit leased access programmers sllould
be permitted to resell leased access capacity if the Commission otherwise prohibited resale. See FlI1'Iher NOtice at
para. 141. Because we permit resale generally, we need not consider whether a specific exception should be created
for not-far-profit leased access programmers. We note that Visual Media opposed an exception for not-for-profit
programmers. See Visual Media Comments at 10.
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82. Third, we do not believe that resale would interfere with a cable operator's
discretion to refuse to transmit programming containing obscenity or indecency.200 The cable
operator's right to refuse to transmit such programming applies to any leased access program. or
portion ofa leased access program, regardless ofwhether the programmer purchased leased access
capacity directly from the cable operator or through a reseller. Moreover, cable operators may
provide in their leased access contracts that any sublessees are subject to the non-pric~ terms and
conditions that apply to the initial lessee.201

E. Tier and Channel PlacelDent

84. In the Further Notice, the Commission tentatively concluded that leased access
programmers are entitled to placement either on the BST or on the CPST with the highest
sub~criber penetration, unless technical or other compelling reasons weigh against such
placement.2o

, We reasoned that the BST and the CPST ~th the highest subscriber penetration
qtmlify,as'''gemnneoutlets'' because "most s1lbscribers actually useu them.206 We sought comment

,oli'whetMt'.the term "most subscribers" should be interpreted to mean that any CPST that has a
subscriber penetration of more than 50% should also qualify as a "genuine outlet. ,,207

'! ,I "

2OC7CI Comments at 38; AdelPhia, et al. Reply at 19. See Comm"unicatio~ Act § 612(c)(2), 47 U.S.C.
,.§ ~32(c)(2).

• p • •

101But see U S West Comments at 13 (a sublessee may be able" to'circumvent the terms and conditions that bind
the lessee).

101 I992 Senate Report at 7.9.

ZOlJd

'104Jd

105Further Notice at paras. 118-119.

'0" '~06 '.". "')"",

<, l-o,.Jd.atPJ~.J 19.

, .'
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2. Discussion
"j

'&5. As stated in the Further Notice, we believe that we'mtist ensure a "genuine outlet"
for leased access programming in order to further, the statutory goals of com~ition in the

,delivery of video programming sources and diversity of progI'8Illl11mg sources. To that end, we
affirm our tentative conclusion that, absent a technical or other compelling re,ason,201le~ ~cess

programmers have the right to demand access to a tier that mo~ subscribers actually p$C.209

Leased access programmers would not ~ assured access ~o most Subscribers if cable oper_tors
were permitted to require leased access channels to be s9ld on an individual, or a 1a qarte,
basis.210 ,As discussed above, the value of being carried on a ti~r is acco~t~ for in th~,.~yerage
implicit fee formula we are adopting for tiered services.2lt

86. Although we continue to believe that the BST and the CPST wi$the highest
subscriber penetration qualify as genuine outJets,212 We do not think it is necessaryr~.~c. the
placement of leased accesS programming to only those. tiers. We bClieve that any ,tier.with a
~scriber penetration over 50%: should al5() qualifyasa genuineputJet/ ¥Cause it cq~ists of
channel 'locations that "most subscribers actl,lally use. ,,213 th~ref9re~ if, a~ ~ccess

programmer req-uestsplacement on a tier, we will allow the cable oPe{~tortPe tiexi~(li~tq place
, the programming on any tier that has a subscriber p~netrlition ofmo!ethan 5P%. Vi,ebeJie~~.that
this apprqach takes into account the "legitimate need of the cable ?perator to m8fk.eq~;~~~ct"

because it ~lows the operator to consider the marketin~ mix of different tj,ers?14,' The ~rd
retlects that' some commenters would favor phicing leased. acCess c~els on. a st=~~. ,~er

~ • ,. -/< ' -

201For example, to ease technical burdens, a cable operator m~y place a leased acc~ss c~eJ~1lt inequired
or permitted to scramble or trap out (such as channels that are devoted primarily to sexually-oriented programming)
with other programming that is also scrambled or trapped out. ,"

"j ", l" ••

200.See 1992 Senate Report'ilt 79, See a/so Adelphia, et al. Comments at 24-25; Te'iemiami Comments .:23;
CME, et al. Comments at 26; CME, et al. Reply at 22-23; ValueVision Reply at 29; WEVU-LP Comments at 2.

- , . :. '.:. r'- . . j~_', ' ~:. i ,~j .-

,210Further'Notice at para. 118. We therefore di$8~ with DlI;Iliels~ et at and l,.jfetj,me ~at' cabl•.pp4Q~rs
should be permitted,to force I~Odaccessprogramming onto channels tha1\supscribe~ mus~ (>ulc~~ o~~ alac~e
basis. See Daniels, et at. Comments at 20; Lifetime Comments at 10. '

2IISee Section II.B.2.c.

212Adelphia. et al. Comments at 24; Game Show Network Comments at 22; Telemiami Comments at 23;
ValueVision Comments at 23 (all supporting placement of leased access ctlannels on the BST.orCPS,T with the
highestlsubscriber penetration).' . ' . ' . , .

21JBut see CME, et al. Comments at 26 (CPSTs should not qualifyasgenuine<>t""t1e~ ~nl~~ ~ey have a 90%
or greater subscriber ~nettlltion). ' . .. '

2l4See 1992 Senate Report at 79.
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comprised primarily, if not exclusively, of leased access programming.m We conclude that so
long as such a tier has a subscriber penetration of more than 50%, the cable operator is not
precluded from developing a tier that predominantly features leased access programming.

87. We disagree with commenters that argue that the Commission should not impose
tier placement requirements since the Communications Act does not specifically require tier
placement.216 As described above, the legislative history supports a right to tier placement.
Furthermore, the Communications Act authorizes the Commission to establish reasonable terms
and conditions for leased access.217 We believe that tier placement for leased access channels is
a reasonable requirement that will promote the statutory goals of leased access by allowing leased
access programming to reach the majority of subscribers of a cable system, in accordance with
Congress' intent.

88. We therefore no longer believe that the issue oftier placement should be left solely
to negotiation between the leased access programmer and the cable operator, as under our current
rules.2lS That approach failed to account for the possibility that an operator might attempt to
discourage leased access by placing leased access programming on unfavorable tiers if it competes
with progtamming chosen by the operator. We disagree with commenters that argue that a right
to tier placement provides leased access programmers with the benefits oftier placement without
compensating the operatorl9 and does not allow a cable operator to adjust the placement of
programming for maximum subscriber appeal.220 Cable operators are adequately compensated
for the value associated with such tier placement under the maximum rate formula we are
adopting,221 and the tier placement requirements we are adopting afford cable operators sufficient
flexibility to determine the placement of leased access programming for the greatest subscriber
appeal.

~ISEncore Comments at 6; ESPN Comments at 9; Liberty Sports Comments at 6.

216Daniels, etal. Comments at 19; NCTA Comments at 29; Rainbow Comments at 13; TCI Comments at 21-23;
Travel Channel Comments at 22; Turner, et al. Comments at 10; Viacom Comments at 1I; Time Warner Reply at
26-27.

217Communications Act § 612(c)(4)(A), 47 U.S.C. § 532(C)(4)(A). The leaislative history of Section 612 states
that the "FCC is given broad discretion in establishing the maximum rellSOl\8ble rate and reasonable terms and
conditions." 1992 Senate R..eport at 79.

Z'IRate Order. 8 FCC Red at 5939-5940. But see NCTA Reply at 16; Discovery Comments at IS; El, et al.
Comments at 7; MultimedialSusquehannaComments at 7; Turner. et al. Comments at 10; Outdoor Life, et al. Reply
at 25.

Z'9Daniels. et al. Comments at 20; Lifetime Comments at II; TCI Comments at 24-25; Viacom Comments at
ll-12; USA Networks Comments at 2-3. .

ZZOofime Warner CoI1lments at 18; Turner, et al. Comments at 10; Viacom Comments at 11.

2ZISee Section II.B.2.c.
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89. With regard to specific channel placement, we believe that the cable operator
should have the discretion to select the channel location of a leased access channel, so long as
the operator's choice is reasonable.222 Because a determination of reasonable channel placement
will depend on the particular circwnstances of a situation, we will evaluate these types ofdisputes
on a case-by-case basis. We will take into consideration evidence that the operator deliberately
interfered with potential viewership of the leased access programming in an effort to discourage
continued carriage (e.g., by intentionally surrounding a leased access channel with dark channels
or by frequently shifting its channel location without sufficient justification). We do not agree
with Lorilei that an operator should be required to space leased access channels evenly throughout
its system.223 Once a cable operator has provided leased access programmers with a genuine
outlet, we do not believe it is necessary to interfere with that operator's ability to structure
channel line-ups. Therefore, although a leased access programmer IIlay demand acceSS to a tier
that has a subscribership of more than 50%, the cable operator is entitled to place the leased
access programming on any reasonable channel location on any qualifying tier.

F. Minority and Educational Programmers

1. Background

90. Pursuant to Section 612(i), a cable operator may substitute programming from a
qualified minority or educational programming source for up to 33% of its designated leased
access channels.224 In the Further Notice, the Commission sought comment on whether leased
access requirements regarding tier and channel placement should also apply to minority or
educational programming that is used as a substitute for leased access programming.225 The
Commission tentatively concluded that minority or educational programming should not qualify
as a substitute for leased access programming unless it is carried on the BST or on a CPST that
qualifies as a genuine outlet.226

U1But see Game Show Network Comments at 19-21.

113Lorilei" Comments at 9.

224CommunicationsAct § 612(i), 47 U.S.C. § 532(i). Section 612(i)(2) defines a qualified minority programmiD&
source as one that "devotes substantially all of its programming to coverage of minority viewpoints, or to
programming directed at members of minority groups; and which is over SO percent minority-owned, as the term
'minority' is defined in Section 309(i)(3)(C)(ii)" of the Commdnications Act. Communications Act § 612(i)(2), 47
U.S.C. § 532(i)(2). Section 309(i)(3)(C)(ii) identifies Blacks, Hispanics, American Indians, Alaska Natives, Asians
and Pacific Islanders as minority groups. Communications Act § 309(i)(3)(C)(ii), 47 U.S.C. § 309(i)(3)(C)(ii).
Section 612(iX3) defines a qualified educational programming source as one that "devotes substantially all of its
programming to educational or instructional programming that promotes public understanding of mathematics, the
sciences, the humanities, and the arts and has a documented annual expenditure on programming exceeding
$15,000,000." Communications Act §.612(i)(3), 47 U.S.C. § 532(i)(3).

U5Further Notice at para. 132.
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91. Applying the same tier pl~ment standard weare adopting, for leased access, we
conclude that minority or educational programming will not qualify as a substitute for leased
'access programmitli' urness it is carried on a tier that has a subscriber penetration of more than
50%.2Z7 The cable operator may select which qualifying tier to use for the substituted
programming. As we noted in the Further Notice, neither the statute nor the legislative history
specifically requires that most subscribers receive the substituted minority or educational
programming.228 However, 'as we previously stated, the language of Section 612(i)(1) strongly
suggests that Congress envisioned that any substituted minority or educational programming
woUld. be placed' on the same channels that would have been used for leased access.229

'JSpect'fically; Section 612(i)(l) states that "a cable operator required by this section to designate
'diannel capacity for commercial use may.use any such channel capacity" to provide minority or
:educational program:ining.230 Furthermore, to allow a more lenient standard for minority or
educational programm:ihg could potentially diminish its value as a substitute for leased access
programming. We will therefore impose the SAllle tiecland chanrtel placemenf requirements on
substitute minority or educational programming as we do on leased access programming.

G. Preferential Access

!" '

1. Background

(,:' .' 92: .. In the Further Nt;Jtice, we asked whether preferential. treatment for not-for-prqtit
leue(f ~access programmers should be required "to assure that the widest possible diversitY· of
informati·oiisource~.:~emade available to tile public from cable systems.ih amanner consiStent
Wi~.growth and development of cable syste~.'t231 To determine whether cUrrent le8sed access
tates restrict the diverslty of programming sources, we asked that commeI1ters provide'-specific
and concrete examples illustrating the extent to which not-for-profit programmers can afford
current leased access rates.232 We sought comment on how to calculate preferential rates, if found

111See section II.£. See a/so CME, et ai. Commen~ at 29~30; VIPNA Comments at 14-15.' In respOnse to
cOhimem:sby Lonlei and Prlfu~. Radiant opposing the .establishmentofspecial programming categoriesbased on race
or;pr(jgrammmg'cont~ri( we riote that Section 612(i) specifically allows min6rity or educationaJ programming to
serve as Ii substitute (or leased access programming. .See Lorilei Comments at 14; Prime ~iiwt Comments at 10.. .~; .

1'·naPurfher' Notice at para. 132.

%3oCommtmications Act § 6l2(iXI), 47 U.S.C. § 532(i)(l) (emphasis added}.

231Further Notice at paras. 111-112 (quoting Communications Act § 612(a), 47 U.S.C.·§ 532(a».

:mld at para. 112.
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to be necessary.233 We also asked whether cable operators should be required to give
preferential access to not-for-profit programmers by setting aside "a certain percentaige of their
leased access capacity for such use (e.g., 25%).234 In addition, we sou~htcomment on whether
a "not-for-profit programmer" should be defined as a programmer with Section501(c)(3) tax
exempt status.235 Commenters were also invited to demonstrate with specific· evidence why
preferential treatment might be appropriate for certain types of for-profit programmers, such as
low power television ("LPTV") stations and minority and educational programmers.236

2. Discussion

93. We do not believe that mandating preferential acceSSor preferential rates for' not-
for-profit programmers is necessary or appropriate under Section 612. First, leaSed· acceSs is
intended for "commercial use," which the Communications Act defines as "the provis19D CJfvidto
programming, whether or not for profit. ,,237 The fact that not-for-profit leased ~cess

programmers are defined as commercial users for purposes of leased accessitiertcat~s. that they
should compete on equal terms with for-'profit leased access ptograminers;23a ;j. r; 4

94. Second, we do not believe that requiring cable operato,rs to offer,preferential
treatment to not-for-profit programmers is necessary to serve thestatutQry PUrpo~s of ~~tion
612.239 Mandatory preferential treatment would not necessadly··· promote dlv~isiiY·l (;s~nce
unaffiliated not-for-profit programming sources are not inherently more diverse than unaffiliated
for-profit programming sources.240 In fact, mandatory preferential treatment could potentially
conflict with the statutory directive that leased access rates not "adversely affecphe qperation,

23JId. at para. 113.

2341d at para. 114.

23Sld at para~'115 (citingInternal Revenue Gode, 26 U.S.C~ § 501(cX3».

'1
31Commuriicatiohs Act § 612(bX5), 47 u.s.t. § 532(bX5).

231See. e.g., Outdoor Life, et a1. Comments at 36; TCI Comments at 28; Liberty Sports Comments at 4; Time
Warner Reply at 25-26; NCTA Reply at 15; Telemiami Comments at 16.

239See U S West Comments at II; Outdoor Life, et al. Comments at 36.
.i!

. : '. .. 1: .'~ ! i 1

240See Game Show Network Comments anO; Outdoor Life, et al. Reply at 23; SCBA Reply at 5. But see CME,
et al. ~omments at 17 (ltcom.mercialJ?ro~mersare far Jess .likely to offer the. soJ1 of~iv~~,;ch~Uengingmaterial

"that Congress sought to cultIVate when It created leasedac~esslt); CMf. et al. Reply a, W(d!ve~tygoalc;annot be
met if an entire category of programmers is excluded); HITN Comments at 18-19 (preferential treatment for not-for
profit leased access programmers would promote diversity and competition).
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financial condition, or market development of the cable system,,241 because a mandatory
preferential rate below what the Commission has determined to be the maximum reasonable rate
may be insufficient to compensate operators for leased access use.

95. Third, althoughCME, et aI. argue that the economic structure of not-for-profit
programmers makes them "fundamentally incapable of competing with commercial entities for
limited channel capacity,"242 not-for-profit status does not necessarily indicate a lack of financial
resources.243 Outdoor Life, et al. note that many not-for-profit entities have annual incomes that
far exceed those of most nascent programming networks.244 Moreover, while we agree with
CME, et al. that Congress gave cable operators the flexibility to negotiate lower rates,245 we do
not believe that operators' right to negotiate lower rates should be transformed into an obligation
to provide affordable rates to not-for-profit leased access programmers.246 CME, et al. cite

. legislative history which states that "by establishing one rate for all leased access users, a price
might be set which would render it impossible for certain classes of cable services, such as those
offered by not-for-profit entities, to have any reasonable expectation of obtaining leased access
to a cable sy~tem."247 Again, however, Congress' recognition that not-for-profit programmers
might benefit if cable operators are able to offer discriminatory rates does not translate into a
right to preferential 'treatment.248

96. In addition, we reject HIlN's recommendation to require cable operators to set
aside 33% of their leased access capacity, at nominal rates, for not-for-profit programmers that

" ..................._--...0........ _

'1\' ~nComml.inieationsAct § 612(c)(I), 47 U.S.C. § 532(c)(I). See Cox Comments at 27; Comcast Comments at
24; Game Show Network Comments at 30; Penn. Cable Network Comments at 6; ESPN Comments at 9; Adelphia,
et a1. Reply at 15-16.

242CME, et at. Comments at 16-17. See a/so Denver Area Ed. Reply at 13 ("by their very nature, non-profits
are supposed to function outside the market").

24'ESPN Comments at 9; NCTA Comments at 35; Time Warner Reply at 24-25.

2440utdoor Life, et al. Comments at 36 (stating, for example, that the National Rifle Association ofAmerica, Inc.
is the 3300 largest not-for-profit organization in terms ofannual income, with 1994 revenues ofnearly $148 million).
See also TCI Comments at 29 (the Howard Hughes Medical Institute, the largest not-for-profit organization, has a
net worth of $8.2 billion and an annual income of $423 million); Summit Comtbents at 3 ("Any non-profit large
enough to meaningfully program a channel seven days a week, full time, should be considered in ,the same light as
its competitors for channel space. ").

24SCME, et at. Comments at 15-16. See also Assn. of Public TV/PBS Comments at 3-4.

246See Cox Comments at 28.

24'CME, et a1. Comments at 16 n.22 (citing 1984 House Report at 51).

~See. e.g., Liberty Sports Comments at 4; Faith & Values Comments at 3; Encore Comments at 5; Cox
Comments at 26-28; Adelphia, et at. Comments at 24-25.
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qualify as minority or educational programmers under Section 612(i)(2) or (3).249 Congress chose
to encourage minority and educational programming by allowing it to be used as a substitute for
leased ~ess, regardless of its profit status.2SO HITN cites no evidence that Congress intended
the Commission to create an additional mechanism to promote not-for-profit minority or
educational programming through preferential rates and set-asides. We therefore decline to adopt
HITN's proposal.

97. Furthermore, we disagree with Assn. of Public TV/PBS that there is a current need
for preferential rates and set-asides for educational and community programming services that
public television stations may wish to offer in addition to their primary over-the-air signals.2S1

We also decline to adopt commenters' recommendation to require cable' operators to provide
preferential leased access treatment to LPTV stations.2s2 Congress provided public television
stations and LPTV stations the preferences it deemed necessary.m .

249HITN Comments at 22. See also HITN Reply at 7-8 (not-for-profit leased access programmers will be denied
meaningful access if forced to compete with for-profit leased access programmers). See also~omm~ations Act
§ 6I2(i)(2) and (3), 47 U.S.C. § S32(i)(2) and (3). The definitions of qualifying minority and, e~lil~f'.'C?Dal
programmers are provided in Section II.F. . . . " .' I.J,.

nL

2S0See Communications Act § ·612(i)(1), 47 U.S.C. § 532(i)(1).

2SlAssn. of Public TV/PBS Co~menis at 3-8.

m See CBA Comments at 10-11 (no preference should be given to not-for-profit leased access programmers, but
cable operators should be required to set aside 25% of their leased access capacity for ·LPTV stations); Viking
Comments at 2 (preferential leased access rates for LPTV stations would help mitigate the lack of must-carry status
and would promote diversity); WBQP-LP Comments at 4-5 (LPTV stations, especially minority-owned LPTV
stations, should pay a fixed rate of $0.05 a subscriber and receive first priority for leased access); Vacation Channel
Comments at 3 (LPTV stations should pay a fixed rate of $0.10 per subscriber per month); Beach TV Comments
at 2 (without preferences for LPTV stations, cable operators will protect their lOCal inarkets by carrying leased access
programmers that do not compete with them in advertising sales); BCB Broadcasting ComrnelJts ~t I (as licensees
of the federal government, LPTV stations are required to act in the public interest); Island BroadcaSting Comments
at 2 (having effectively denied must-carry rights for LPTV stations, the Commission should take this opportunity
to promote the survival of LPTV stations by giving them fltst preference for full-time leasing); WZBN TV-2S
Comments at 2-3 (a monthly rate higher than $0.05 per subscriber would prevent most LPTV station& froPt obtaining
leased access, due to their expenses beyond the creation of programming); WBGN-tv Comments at 2 (LPTV
stations should receive a 50% discount on leased access rates and should get first consideration for l~ased'4ccess

channels); South Central Reply at 7-8 (commenters have provided sufficient evidence in this proceeding to
demonstrate that preferential leased access treatment for local LPTV stations is warranted).

2S3See Communications Act §§ 614(c), 615, 47 U.S.C. §§ 534{c), 535. See also Telemiami Comments at 16;
Encore Comments at 5; Faith & Values Comments at 3 n2; Daniels, 'et aI. Reply at 8-9; Outdoor Life, et aI.
Comments at 36 n.13; Prime Radiant Comments at 9; NCTA Reply at II; U S West Reply at 10-11; C-SPAN Reply
at 4; Outdoor Life, et aI. Reply at 23-24; Time Warner Reply at 21-22; SCBA Reply at 5.
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H. Selection of Leased Access Programmers

1. Background

13 II

FCC 97-27

98. In the FNrther Notice, the Commission proposed rules to govern a cable operator's
selection of leased access programmers.2S4 We tentatively concluded that an operator should be
required to select leased access programmers on a first-come, first-served basis as long as the
operator's available leased access capacity is sufficient to accommodate all incoming requests.2SS

We sought comment on whether an operator should. be allowed to accept leased access
programmers on any other basis if its system's available leased access capacity is insufficient to
accommodate all pending requests.2S6 Specifically, we noted that where demand for leased access
channels exceeds the available supply, it may be appropriate to allow an operator to make
content-neutral selections in order to avoid situations that could "adversely affect the operation,
financial condition, or market development of·the cable system."m We asked whether it would
be appropriate, when two or more leased access programmers simultaneously demand the last
available leased access space, to allow the cable operator to select a leased access programmer
based on the amount of time requested (e.g., a full-time request versus a part-time requ~st).2S8

We also sought comment on whether operators should be permitted to base their selections on
any content-neutral criteria other than the amount of time requested by the programmers.2S9

2. Discussion

99. We conclude that, so long as an operator's available leased access capacity is
sufficient to satisfy the current demand for leased access, all leased access requests must be
accommodated as expeditiously as possible, unless the operator refuses to transmit the
programming because it contains obscenity or indecency.260 W~ believe that such an approach
is the most appropriate method of assuring that cable operators comply with Section 612(c)(2),

2$
4Further Notice ~t paras. 127-29.

mId at para. 128.

mId (quoting Communications Act § 612(c)(I), 47 U.S.C. § 532(c)(I».

251Id at para. 129.

UAlSee Communications Act § 612(c)(2), 47 U.S.C. § 532(c)(2).
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